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INTRODUCTION 

The Constitution Project’s Sentencing Initiative was created in response to two stimuli.  
The first was a sense widely shared among informed observers that the federal sentencing 
regime of guidelines and mandatory minimum sentences instituted in the mid-1980s 
has only partially achieved its laudable objectives and suffers from serious substantive 
defects, thus requiring careful study and, perhaps, significant reform. Second, the 
Supreme Court’s decisions in Blakely v. Washington1 and United States v. Booker2 have 
redefined the constitutional landscape of sentencing and focused the country’s attention 
on criminal punishment to a degree not seen since the mid-1980s.  This attention presents 
an opportunity for federal and state policymakers to consider whether their sentencing 
systems should be revised and, if so, how.

The Constitution Project, based in Washington, D.C., specializes in developing bipartisan 
policy solutions to controversial legal and governance issues.  In addition to its Sentencing 
Initiative, the Project has active initiatives on the death penalty, indigent defense, judicial 
independence, the constitutional amendment process, liberty and security after September 
11th, and war powers.  As with all of the Project’s initiatives, the Sentencing Initiative is 
guided by a bipartisan blue-ribbon committee of experts.  The Sentencing Initiative’s 
Committee (hereinafter Committee) is co-chaired by Edwin Meese III, Attorney General 
under President Reagan and currently the Ronald Reagan Distinguished Fellow in Public 
Policy at the Heritage Foundation, and Philip Heymann, Deputy Attorney General under 
President Clinton and currently James Barr Ames Professor at Harvard Law School.  
Its other members include current and former judges, prosecutors, defense attorneys, 
scholars, and other sentencing experts. 

★★  vii  ★★★★  vii  ★★
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The Committee has approached its work in two phases.  First, the Committee studied the 
history and present situation of American criminal sentencing, with particular emphasis 
on federal sentencing, and agreed upon a set of principles for the design and reform 
of sentencing systems.  This Report enumerates these principles and summarizes the 
thinking that led to their adoption.  The first ten principles are applicable to both state 
and federal sentencing systems, while the final two focus on the federal structure built 
around the Federal Sentencing Guidelines.  In the second, ongoing, phase of its work, 
the Committee is attempting to craft recommendations aimed at making the federal 
sentencing system consistent with the principles.  The Committee anticipates issuing a 
second report detailing these recommendations.
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PRINCIPLES FOR THE  
DESIGN AND REFORM OF  
SENTENCING SYSTEMS

I. General Principles
1.  The principal goals of a sentencing system should be appropriate punishment 

and crime control.

  A.  Punishment should be proportional to offense severity and individual 
culpability and circumstances.

  B.  Within the upper and lower bounds of a proportional sanction, 
crime control considerations such as incapacitation, deterrence, and 
rehabilitation should inform the sentencing decision.

2.  A sentencing system should treat similarly situated defendants similarly while 
retaining the flexibility to account for relevant differences among particular 
offenses and offenders.

3.  Individual sentencing decisions should be guided by legal rules and principles.

4.  The prospects for success of any sentencing system are markedly enhanced 
by the existence of a coherent criminal code structure.

★★  11  ★★
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5.  Meaningful due process protections at sentencing are essential.  Fair notice 
should be provided and reliable fact-finding mechanisms ensured.  Judicial 
sentencing decisions should be subject to appropriate appellate review.

6.  Victims of crime should have the opportunity to make an impact statement 
at sentencing and should be treated fairly in the sentencing process.

7.  Critical to the long-term success of any sentencing system is an appropriate 
sharing of authority and responsibility among the institutions that create 
and administer sentencing rules.

II. Sentencing Structures
8.  Effective sentencing guidelines with meaningful appellate review are a critical 

component of a successful sentencing system.

  A.  Sentencing guidelines are best capable of controlling unwarranted 
disparities while retaining appropriate flexibility.

  B.  Sentencing guidelines enhance public confidence in the sentencing system 
by being open about the factors upon which sentences are being based.

9.  Essential to the successful operation of a sentencing guidelines system is a 
sentencing commission or similar entity with the expertise and stature to study 
sentencing issues, gather data, and formulate proposed sentencing rules and 
amendments.  The commission should continually assess the performance of 
sentencing rules and should periodically recommend modifications, which 
may include either upward or downward adjustments of sentences, based on 
its assessment.  Commission processes should include transparency and fair 
administrative rulemaking procedures.

10.  Experience has shown that mandatory minimum penalties are at odds with a 
sentencing guidelines structure.
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III. Federal Sentencing Guidelines
11.  The Federal Sentencing Guidelines, as applied prior to United States v. Booker, 

have several serious deficiencies:

  A.  The Guidelines are overly complex.  They subdivide offense conduct into 
too many categories and require too many detailed factual findings. 

 B.  The Guidelines are overly rigid.  This rigidity results from the combination 
of a complex set of guidelines rules and significant legal strictures on 
judicial departures.  It is exacerbated by the interaction of the Guidelines 
with mandatory minimum sentences for some offenses.  

 C.  The Guidelines place excessive emphasis on quantifiable factors such as 
monetary loss and drug quantity, and not enough emphasis on other 
considerations such as the defendant’s role in the criminal conduct.  They 
also place excessive emphasis on conduct not centrally related to the 
offense of conviction.

12. The basic design of the guidelines, particularly their complexity and rigidity, 
has contributed to a growing imbalance among the institutions that create and 
enforce federal sentencing law and has inhibited the development of a more just, 
effective, and efficient federal sentencing system.
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The Sentencing Initiative’s Sentencing Principles
The Committee’s principles are strongly influenced by a careful study of the history of the 
American sentencing reform movement of the late Twentieth Century and of the operation 
of the federal and state structured sentencing systems that emerged during this period.

The Pre-Guidelines World

The sentencing reform movement that began in the 1970s and led in the federal system to 
the Sentencing Reform Act of 19843 (SRA) and the enactment of the Federal Sentencing 
Guidelines in 1987 was both a rejection of certain prior practices and understandings and 
an endorsement of a new set of objectives and sentencing structures.  

On the one hand, the reformers largely rejected the rehabilitative or medical model 
of sentencing that held sway through most of the first three-quarters of the Twentieth 
Century4 (although rehabilitation remains an important stated objective of the Sentencing 
Reform Act5).  They were skeptical that rehabilitation was possible, or at least that the 
existing criminal justice institutions knew how to accomplish the rehabilitation of any 
substantial fraction of offenders.6  It seemed unclear that judges and probation officers 
had any special skill in prescribing at the front end the proper amount and type of 
punishment most likely to rehabilitate offenders, or that parole boards operating at the 
back end had any demonstrable insight into when rehabilitation had been accomplished.  
Some reformers also sought “truth in sentencing” - rules ensuring that defendants serve 
all or a very substantial portion of the sentence announced by the judge in the first place, 
rather than the much lower sentence generally produced by the exercise of the parole 
power.7 Indeed, Justice Stephen Breyer, in his influential article about how the Guidelines 
were written, identified what he called “honesty in sentencing” as one of Congress’ two 
primary purposes in enacting the SRA.8

Federal sentencing reformers were also concerned that the nearly unreviewable judicial 
discretion afforded judges made sentencing a lawless process inasmuch as no law 
governed a judge’s choice of penalty within the broad confines of statutory minimum 
and maximum sentences.9 Unreviewable judicial sentencing discretion was thought 
to produce unjustifiable sentencing disparities. Liberal critics of the old regime were 
particularly concerned that a system of effectively unreviewable judicial discretion might 
be hospitable to hidden racial disparities.10  Unreviewable judicial discretion also made 
the sentencing process opaque.  That is because judges had no obligation to explain their 
sentences, it was impossible to determine whether, and if so to what degree, sentencing 
outcomes were unjustifiably disparate.  
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There was also concern in some quarters that sentences for some classes of federal 
offenders were unduly lenient,11 and that judges and prosecutors were colluding through 
the practice of plea bargaining in producing inappropriately low sentences in individual 
cases.12  Many of those expressing these concerns believed that the objective of improved 
crime control could be achieved through the imposition of more and longer sentences 
of incarceration providing lengthier periods of incapacitation and, assertedly, greater 
deterrence. 

Lessons from a Quarter Century of Federal and State Sentencing Reform

The Sentencing Reform Act of 1984 sought to address all of these concerns.

Sentencing Purposes

Some have criticized both the SRA and the drafters of the Federal Sentencing Guidelines for 
failing to be clearer about the theoretical basis of their work and for failing to articulate how 
particular purposes of punishment were related to the overall structure and to sentences 
mandated for particular types of crime and offenders.13  While this critique has some force, 
examination of the provisions of the SRA and the Guidelines suggests the philosophy 
animating them is reasonably clear.  While the SRA did not disclaim rehabilitation as a goal 
of sentencing, it did abandon the rehabilitative or medical model of punishment as the 
primary organizing principle of federal sentencing.  Moreover, perusal of the legislation 
and the Guidelines suggests that they are actuated by something like Norval Morris’ idea 
of “limiting retributivism,”14 a theory of justification for criminal punishment that holds 
that “just deserts is an appropriate general justifying aim of punishment, but that it sets 
fairly broad bounds within which a range of not-unjust punishments may be chosen 
according to other principles, both utilitarian and nonutilitarian.”15  Certainly the current 
federal sentencing system gives more prominence to the ideas of just deserts as a limiting 
principle and crime control as a utilitarian objective than had previously been the case.16  

The Sentencing Initiative’s Committee has not attempted to resolve all the knotty questions 
about which of the various possible purposes of punishment are legitimate, which 
should predominate generally or in particular cases, and the degree to which the SRA has 
achieved any or all of those purposes.  However, the members of the Committee agree that 
criminal defendants should not be punished more severely than they deserve, that there 
should be rough proportionality between punishment and offense, that crime control 
is an important and legitimate objective of criminal sentencing, and that rehabilitation 
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remains an important and legitimate objective of criminal sentencing.17  These points of 
agreement are expressed in the first of the Committee’s Principles:

Principle #1:
The principal goals of a sentencing system should be appropriate punishment 
and crime control.

A.  Punishment should be proportional to offense severity and individual 
culpability and circumstances.

B.  Within the upper and lower bounds of a proportional sanction, 
crime control considerations such as incapacitation, deterrence, and 
rehabilitation should inform the sentencing decision.

Disparity, Individualization, and Transparency in Sentencing

The potential for unwarranted sentencing disparity was a primary concern about 
the pre-guidelines federal sentencing system.  Nonetheless, had disparity been the 
only concern of federal sentencing reformers, the problem might in theory have 
been addressed by a radical simplification of the federal criminal code and the 
imposition of a limited number of mandatory punishments.18  However, a long 
campaign to simplify and rationalize the substantive federal criminal law had failed 
shortly before the SRA was enacted.19  In any case, the reformers who wrote the 
SRA wanted a system that both reduced unwarranted disparity between similarly 
situated defendants and provided a mechanism to account for material differences 
among defendants convicted of the same or similar statutory crimes.20  The SRA 
addressed the interlocking problems of reducing unwarranted disparity and 
allowing for appropriate individualization of sentences by mandating the creation 
of sentencing guidelines and a Sentencing Commission to write guidelines, study 
their implementation, and propose amendments to them.  

Implicit in the Sentencing Reform Act are several fundamental judgments 
about the proper roles of Congress, the judiciary, and the executive in criminal 
sentencing.  First, and most obviously, the SRA rejects unfettered judicial 
sentencing discretion.  At the same time, the SRA impliedly rejects the notion that 
Congress can or should specify in advance the precise punishment to be meted out 
to each offender.  Congress plays a central role in sentencing by defining crimes, 
setting the parameters of appropriate punishments for classes of offenders, and 
exercising democratic oversight over the operation of the criminal justice system.  
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However, it cannot adjudicate individual cases and is ill-suited for drafting detailed 
sentencing rules. The SRA’s movement to guidelines represented a common-sense 
judgment by Congress itself that, in the large, substantively complex, geographically 
dispersed federal sentencing system, the twin goals of reducing disparities among 
similarly situated offenders and meaningfully individualizing sentences could only 
be achieved through a system of rules that channel judicial discretion based on the 
existence of facts identified in advance as relevant to sentence type and severity.  

The available evidence suggests that the Federal Sentencing Guidelines have 
succeeded in reducing judge-to-judge disparity within judicial districts,21 but have 
been less successful in reducing disparities between similarly situated defendants 
sentenced in different districts.22  Research on the effect of guidelines on disparity 
in both state and federal systems suggests that guidelines appear to reduce 
disparity, particularly when first introduced, but that sentencing disparity tends to 
reappear in guidelines systems over time.23 The Committee believes that reduction 
of unwarranted sentencing disparity is a desirable goal, and that guidelines help 
reduce unwarranted disparity.  Those members of the Committee with substantial 
federal criminal experience believe that the Federal Sentencing Guidelines have 
reduced inter-judge sentencing disparity.  The Committee is less confident that 
the Guidelines system as it had developed up to the time of the Booker decision 
provided sufficient flexibility to allow appropriate individualization of sentences, 
a point addressed in greater detail below. 

There is ongoing dispute about the effect of the Guidelines and federal mandatory 
minimum sentences on racial disparity.  African-American and Hispanic 
defendants are significantly over-represented in the federal prison population 
in comparison with their percentage of the general population.24  The difficult 
question is whether this over-representation is simply a consequence of the 
distribution of federally prosecutable criminal behavior among racial and ethnic 
groups, or whether it results wholly or in part from racial discrimination in the 
enforcement of federal criminal law or in the design and operation of federal 
sentencing rules.25  This question is plainly important to both the reality and 
perception of federal criminal justice, but resolving it was beyond the scope of the 
Committee’s work.

The Committee members agree that a good sentencing system must balance the 
goals of reducing unwarranted disparity and promoting a desirable degree of 
individualization in sentencing.  Consequently, they concur with the critics of the 

★★  17  ★★
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pre-Guidelines federal sentencing regime that a structured sentencing system with 
rules cabining or guiding judicial discretion is superior to a system of unfettered 
judicial discretion.  The Committee emphasizes that “structured sentencing” 
should not be a euphemism for the elimination of judicial sentencing discretion.  
The circumstances of criminal defendants and their offenses are so various that no 
set of rules can specify in advance the proper sentence for every offender.  Properly 
designed structured sentencing systems help reduce unwarranted disparity while 
preserving space for individualization of sentences.  Consequently, a just system of 
sentencing should provide both reasonable constraints on, and reasonable scope 
for the exercise of, judicial discretion.   

Structured sentencing has the additional advantage that it promotes transparency 
in the sentencing process.  Transparency is desirable because it makes sentencing 
outcomes more predictable to the parties in individual cases and more 
comprehensible to the general public, while at the same time enabling policymakers 
to understand the behavior of front line sentencing actors and (at least in theory) 
to craft appropriate responses to that behavior.  

The Committee expressed the foregoing conclusions in its second and third 
Principles:

Principle #2:
A sentencing system should treat similarly situated defendants similarly while 
retaining the flexibility to account for relevant differences among particular 
offenses and offenders.

Principle #3
Individual sentencing decisions should be guided by legal rules and principles.

The Experience of the States and the Desirability of a Simple, Coherent 
Criminal Code    

The states, too, have gone through a period of sentencing reform over the last three 
decades, with many states adopting some variant of structured sentencing.  State 
approaches have been sufficiently diverse that even an adequate summary of their 
experiments and outcomes is beyond the scope of this Report.26  Nonetheless, 
most observers who have compared the state and federal experiences would agree 
that the task of state reformers in trying to apply ideas of structured sentencing 
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to their existing systems was simpler than that facing the original U.S. Sentencing 
Commission.  States enjoyed an advantage because virtually every state criminal 
code is far simpler than the sprawling and disorganized federal criminal code and 
virtually every state ranks the seriousness of the offenses in its code by placing 
every offense into one of a small number of grades or classes.  The simpler and 
more coherent state codes conferred at least two benefits on state sentencing 
reformers.  First, the relative simplicity of state substantive criminal law allowed 
state reformers to create presumptive or guidelines sentencing schemes far simpler 
than the federal system.  Second, the fact that state criminal codes are written and 
passed by legislatures confers immediate democratic legitimacy on the choices 
embodied in those codes.  A structured sentencing system built on a foundation 
of legislative decisions about the definition and relative seriousness of offenses 
may be less subject to the kinds of political tensions that have arisen in the 
federal system, where the rules governing sentencing are written by a sentencing 
commission obliged to impose order on legislatively-created chaos.

Among the conclusions drawn by the Committee from the experience of states is 
that expressed in its fourth Principle:

Principle #4
The prospects for success of any sentencing system are markedly enhanced by 
the existence of a coherent criminal code structure.

The Importance of Due Process in Sentencing to Litigants and Victims of 
Crime

A central criticism of the pre-Guidelines federal sentencing system was that a 
regime of largely unfettered judicial discretion provided little due process to the 
litigants.  Neither the defendant nor the government could know in advance what 
facts beyond the elements of the offense of conviction would be important at 
sentencing.  Nor were the parties afforded an opportunity to litigate the existence 
of facts the judge thought important to the sentence, employing the tools and 
protections characteristic of Anglo-American notions of due process - such as fair 
notice, the right to present evidence, compulsory process for witnesses, rights of 
confrontation and cross-examination.  By contrast, a properly designed structured 
sentencing system not only specifies in advance the facts that will be most important 
in determining a criminal sentence, but provides the parties a procedurally fair 
opportunity to prove or contest the existence of such facts.  Conversely, because 
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the creation of a structured sentencing system necessarily involves identifying facts 
that bind or at least guide sentencing judges, both ordinary notions of fairness and 
constitutional due process principles require enhanced procedural protections in 
connection with the determination of such facts.

A key component of meaningful due process in a system of structured sentencing 
is a right of appellate review.  Not only must there be rules identifying those facts 
relevant to sentencing and specifying the procedures available to the parties in 
proving or contesting the existence of such facts, but the litigants must have 
recourse to some appellate body with authority to ensure that the sentencing 
court adhered to the rules and procedures.

The Committee expressed its view about the importance due process at sentencing 
in its fifth Principle:

Principle #5
Meaningful due process protections at sentencing are essential.  Fair notice 
should be provided and reliable fact finding mechanisms ensured.  Judicial 
sentencing decisions should be subject to appropriate appellate review.

In the United States, we tend to think of due process as an exclusive concern of the 
government and the defendant, who are formally the only litigants in the case.   In 
fact, of course, the persons with the greatest interest in the outcome of a criminal 
case, other than the defendants themselves, are often the victims of crime and 
their families and friends.  In Anglo-American practice, these persons are not 
parties and have no right to initiate or control the course of a criminal case.27  
Nonetheless, there has been a growing awareness of the need to involve victims 
in the criminal process, particularly with regard to the imposition of sentence.28  
In its sixth Principle, the Committee expressed its view that providing victims a 
meaningful opportunity to provide input at sentencing is an essential component 
of criminal due process:

PRINCIPLE #6
Victims of crime should have the opportunity to make an impact statement at 
sentencing and should be treated fairly in the sentencing process.
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The Imperative of Institutional Balance in Sentencing Systems

The imposition of criminal punishments is one of the most central and most 
daunting functions of government.  It necessarily involves all three branches of 
the national and state governments.  Speaking broadly, the legislature defines 
crimes and designates appropriate punishments or ranges of punishment for 
those crimes, the executive apprehends and prosecutes criminal suspects, and the 
judicial branch (defined to include both judges and juries) adjudicates guilt and 
imposes sentences within legislatively prescribed parameters.  However, while this 
generic description of the division of institutional responsibility for sentencing 
is accurate so far as it goes, it can be used to describe very different institutional 
arrangements producing very different allocations of real sentencing power.  For 
example, it accurately describes both a system in which the legislature prescribes 
only a single mandatory punishment for each crime and a system in which the 
legislature grants the sentencing judge or the jury unfettered discretion to impose 
any sentence from probation to life imprisonment upon conviction of a crime.

Moreover, the classic division of responsibility among the three constitutionally 
mandated branches of government is complicated by the addition of quasi-
independent administrative bodies operating under the umbrella of those 
branches, most particularly parole boards and sentencing commissions.  The 
recent popularity of “truth in sentencing,” with the concomitant elimination or 
devaluation in many jurisdictions of parole boards, has simplified the picture 
to some degree by removing one institutional player from the power equation.  
But the structured sentencing movement has introduced a new sentencing policy 
actor in the form of sentencing commissions. At the federal level, the SRA largely 
accomplished its goal of achieving “truth in sentencing” by abolishing parole (and 
the U.S. Parole Commission) and requiring that federal defendants sentenced to 
a term of incarceration serve approximately 85 percent of the period imposed 
by the court before becoming eligible for release.29  On the other hand, the SRA 
created the U.S. Sentencing Commission and charged it with the task of drafting 
and monitoring the operation of sentencing guidelines.

There is no constitutional template for the proper allocation of sentencing 
power between the constitutional and sub-constitutional entities involved in the 
sentencing process.  Nor does the Committee believe that there exists any perfect 
set of institutional arrangements and relationships guaranteed to produce a 
sentencing utopia.  That said, perhaps the most important conclusion reached 
by the Sentencing Initiative’s Committee is that a reasonable distribution of 
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sentencing authority among the institutions responsible for sentencing is critical 
to the long-term success of any sentencing system.  The Committee believes 
that a sentencing system in which the authority to make sentencing rules and 
the authority to mandate sentencing outcomes in particular cases is distributed 
appropriately among the institutional sentencing actors is more likely to prove 
satisfactory over time.  Expressed negatively, the Committee’s conclusion is that 
a system that concentrates sentencing authority disproportionately in the hands 
of one or even two institutional sentencing actors may be prone to difficulty.  The 
Committee’s views on institutional balance are expressed in its seventh Principle:

Principle #7
Critical to the long-term success of any sentencing system is an appropriate 
sharing of authority and responsibility among the institutions that create and 
administer sentencing rules.

Sentencing Structures   

An Endorsement of Sentencing Guidelines

Having concluded that it preferred a structured sentencing system with enhanced 
due process protections and an appropriate distribution of institutional sentencing 
authority, the Committee considered the various possible structured sentencing 
arrangements.  Structured sentencing systems have taken a number of forms, 
from simple variants in which conviction of an offense generates a presumptive, 
aggravated, and mitigated range of sentences, to complex grid systems like the 
Federal Sentencing Guidelines in which determination of the appropriate 
sentencing range may require multiple post-conviction judicial findings of fact 
and the interpretation of complex rules.30  Such systems also vary widely in the 
degree to which they constrain judicial discretion.  For example, some states 
have voluntary guidelines systems in which judges need not apply the rules at 
all.31  Other states have guidelines systems that are advisory in the sense that 
judges are required to perform guidelines calculations, but are not required to 
sentence in conformity with what the guidelines suggest should be the result of 
those calculations.32  In neither voluntary nor advisory guidelines systems is the 
judge’s sentencing decision subject to meaningful appellate review.  By contrast, 
under the Federal Sentencing Guidelines in effect between 1987 and the Booker 
decision in 2005: (1) sentencing judges were required to find facts and apply the 
Guidelines’ rules to those findings, and (2) the Guidelines were legally binding 
and enforceable through a process of appellate review.
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The Committee agrees with the drafters of the SRA that the best mechanism for 
providing the desired combination of consistency, individualization, transparency, 
and enhanced due process is a system of sentencing guidelines.  In the federal 
system, this conclusion is to some degree foreordained by the complexity and 
logical disarray of the federal criminal code and the improbability of a successful 
recodification in the foreseeable future. Absent recodification, merely rationalizing 
federal sentencing law requires that a system of sentencing rules, which is to say 
guidelines, be overlaid on the existing substantive criminal law.  

Nonetheless, the Committee’s endorsement of guidelines does not rest purely, or 
even primarily, on such considerations of realpolitik.  The Committee was moved 
in the direction of guidelines by many of the same considerations that affected the 
original drafters of the SRA and that have proven persuasive to state lawmakers.  The 
Committee was also influenced by the relative success of state guideline systems, 
as well as the growing body of scholarship on the advantages of well-designed 
guidelines exemplified by the work of Kevin Reitz, Reporter for the American Law 
Institute project on revising the sentencing chapter of the Model Penal Code.33  
However, for reasons detailed below, the Committee concludes that guidelines for 
federal sentencing should be markedly simpler than those now in place.

The Committee endorsed guideline sentencing in its eighth Principle:

Principle #8
Effective sentencing guidelines with meaningful appellate review are a critical 
component of a successful sentencing system.

A.  Sentencing guidelines are best capable of controlling unwarranted 
disparities while retaining appropriate flexibility.

B.  Sentencing guidelines enhance public confidence in the sentencing system 
by being open about the factors upon which sentences are being based.

The Importance of Sentencing Commissions

It is possible to have sentencing guidelines without a sentencing commission 
(as indeed it is possible to have a sentencing commission without sentencing 
guidelines).  Legislatures certainly have the power to enact guidelines into statute, 
and could assign the work of drafting such statutory guidelines to a legislative 
committee or to an ad hoc advisory group commissioned to generate guidelines 
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for the legislature’s approval.  However, the best available thinking about the design 
and maintenance of a guidelines sentencing system suggests the importance of 
a sentencing commission to such a system.  Professor Reitz has enumerated to 
the American Law Institute the following advantages of a guidelines-sentencing 
commission system:
4  The consistent application of law, policy, and principle to individual 

sentencing decisions.

4  The articulation of starting points for sentencing decisions, as opposed 
to the total absence of such guidance in the cavernous penalty ranges of 
indeterminate-sentencing codes.

4  New visibility of decision rules for sentencing, giving rise to new opportunities 
to study and debate those rules.

4  A vastly improved capacity for systemwide policymaking, including an 
ongoing process of ensuring that penalties for discrete crime classifications 
make sense when matched against each other.

4  The enlargement of judicial discretion to make effective choices about 
punishments in cases before them, particularly in prison cases.

4  Improved information about how the sentencing system operates, and 
the creation of an ethic in legislative and other domains that high-quality 
information should drive policy.

4  The ability to make accurate predictions of future sentencing patterns, in 
the aggregate and line-by-line by offense type, enabling the production of 
credible fiscal impact forecasts when changes in guidelines or laws affecting 
punishment are proposed.  (In most guideline states, this capacity has been 
used to retard prison growth as compared to that in other states without 
sentencing commissions or guidelines.)

4  New tools to better understand and attack imbalances in criminal punishments 
as they affect minorities.

4  The development of a common law of sentencing, through which sentencing 
judges explain their decisions in selected cases, appellate courts may review 
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those decisions, and judges are the primary actors in the evolution of 
sentencing policy.

4  The formation of sentencing commissions composed of representatives 
from all sectors of the criminal justice system and from the general public, to 
work toward informed positions of sentencing policy that carry credibility as 
reflecting the views of all relevant constituencies.

4  The removal of at least some policymaking about criminal punishment from 
the glare of the political process.

4  A sensible alternative to the proliferation of mandatory-penalty laws; one 
that can produce predictable sentencing results overall, and can reflect public 
concern over violent crime, while preserving judicial discretion in individual 
cases.34 

Not every member of the Committee would agree that every one of these asserted 
advantages of a guideline-sentencing commission system is in fact an advantage or is 
likely to accrue from adoption of a guidelines-sentencing commission system.  The 
Committee is convinced, however, of the importance of a sentencing commission 
to a properly functioning guideline sentencing system.  The Committee believes 
it particularly important that a sentencing commission possess both the expertise 
and the political stature to ensure respectful consideration of its analysis and 
recommendations by the public and the political branches of government.

The Committee’s views on the desirability of a sentencing commission and its 
necessary attributes are expressed in its ninth Principle:

Principle #9
Essential to the successful operation of a sentencing guidelines system is a 
sentencing commission or similar entity with the expertise and stature to 
study sentencing issues, gather data, and formulate proposed sentencing rules 
and amendments.  The commission should continually assess the performance 
of sentencing rules and should periodically recommend modifications, which 
may include either upward or downward adjustments of sentences, based on 
its assessment.  Commission processes should include transparency and fair 
administrative rulemaking procedures.
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Mandatory Minimum Sentences

One of the most controversial topics in recent sentencing debates has been the 
use of mandatory minimum sentences.35  A mandatory minimum sentence is a 
minimum punishment, usually a term of years, that the legislature requires be 
imposed on a defendant who is convicted of a specified offense or who engages 
in some additional statutorily specified conduct in addition to the offense of 
conviction.  An example of the former situation would be a minimum term 
imposed upon conviction of first degree murder.36  An example of the latter would 
be an additional term of years imposed for committing a felony with a firearm.37 

In one sense, mandatory minimum sentences are an unexceptional component of 
a legislatively enacted scheme of criminal punishments.  Legislatures undoubtedly 
have the authority to specify the punishments that attach to criminal violations.  
They are constitutionally entitled to specify a single punishment, which may 
include a term of incarceration, for every violator of a criminal statute. If the 
legislature instead specifies a range of possible punishments, that range will 
necessarily consist of a range with a minimum and maximum term.  There is 
no constitutional rule or immutable principle of sound sentencing policy that 
requires that the bottom of every sentencing range be set at probation.  Moreover, 
there are indisputably some offenses, such as forcible rape or premeditated murder, 
for which, by any standard, the minimum legally allowable punishment should 
include a term of imprisonment.

Nonetheless, many observers of American sentencing have been critical of what they 
perceive to be the overuse and misuse of mandatory minimum sentences.38  There 
are three somewhat interlocking critiques of mandatory minimum sentences.  

First, some critics object on the ground that, even if the specified minimum 
sentence is appropriate for the overwhelming majority of those who commit 
the offense, the mandatory character of the sentence deprives sentencing judges 
of the power to take appropriate account of exceptional circumstances and the 
individual characteristics of atypical offenders. 

Second, other critics object to the absolute length of many mandatory minimum 
sentences, particularly those now commonly provided under both state and 
federal law for drug offenders and recidivists.  These critics question not the 
power of legislatures to impose minimum sentences, but rather the legislative 
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choice to impose on large classes of offenders punishments that are both severe 
and mandatory.39  

A third critique combines elements of the first two and addresses the effect of 
mandatory minimum sentences on structured sentencing systems.  At the 
rulemaking level, the routine enactment of statutory mandatory minimum 
sentences may reflect a legislative disregard for the process of consultation with 
the sentencing commission and other interested parties.  At the case level, the 
concept of an impermeable minimum sentence runs contrary to the premise that 
guidelines should meaningfully constrain judicial discretion while permitting 
the individualization of sentences in appropriate cases.  Moreover, if mandatory 
minimum sentences are perceived with some regularity by judges, prosecutors, 
and other frontline actors as prescribing punishment inappropriate for the 
offender or the offense, the mandatory character of the penalty not only prevents 
the individualization of sentences, but blocks a critical feedback mechanism by 
precluding the imposition of sentences assessed by frontline actors to be more 
appropriate to the circumstances.  In addition, the existence of mandatory minimum 
sentences tied to conviction of particular offenses permits manipulation of 
sentences through differential prosecutorial charging and plea bargaining policies.  
Such manipulation undercuts the objective of reducing disparity40 and, in the 
federal courts, contributes to the institutional imbalance the Committee perceives 
to be at the heart of many difficulties with the federal sentencing system.41

The Committee is cognizant and profoundly respectful of the constitutional role 
and prerogatives of legislatures generally and Congress in particular.  Likewise, it 
recognizes that there may be offenses for which mandatory minimum sentences 
are appropriate.  However, in the Committee’s view, mandatory minimum 
sentences are generally incompatible with the operation of a guidelines system 
and thus should be enacted only in the most extraordinary circumstances.  The 
Committee’s views in this regard are expressed in its tenth Principle:

Principle #10 
Experience has shown that mandatory minimum penalties are at odds with 
a sentencing guidelines structure.
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The Federal Sentencing Guidelines

Thus far, the Committee’s conclusions are almost entirely compatible with 
the premises underlying the Sentencing Reform Act and not inconsistent with 
perpetuation of the Federal Sentencing Guidelines, even in their pre-Booker form.  
However, the occasion for the formation of the Committee was a sense that, 
however laudable the objectives of the Sentencing Reform Act, the Guidelines 
regime only partially achieved them.  The major critiques of the pre-Booker federal 
sentencing system include:

Severity

Many critics of the federal sentencing regime focus on the severity of the sentences 
meted out in federal courts.  These critics complain that federal law requires 
imposition of prison sentences too often and for terms that are often too long.42  
It is notoriously difficult to determine how much punishment is enough, either 
in individual cases or across an entire population of offenders, but regardless of 
whether one approves or disapproves of the trend, the current federal sentencing 
regime has undeniably increased federal inmate populations and the length of the 
sentences federal inmates are serving.

From 1980 to 2002, the number of federal prison inmates increased by more than 
600 percent, from 24,36343 to 163,528.44 The percentage of federal defendants 
sentenced to a purely probationary sentence declined from roughly 48 percent in 
1984,45 to 15.5 percent in 1990,46 to 9.0 percent in 2003.47 From 1984 to 1990, the 
mean sentence length imposed by judges for all federal crimes in which a prison 
sentence was imposed nearly doubled from 24 months to 46 months.48 By 1992, the 
mean sentence imposed increased by almost another 50 percent to 66.9 months.49 
Interestingly, the mean federal sentence leveled off in 1993-94,50 and has declined 
slowly to 56.8 months in 2003.51 Despite the modest retreat in mean sentence 
length, in 2003 86.3 percent of federal defendants received prison sentences,52 
compared to 52 percent in 1984,53 and the mean sentence of imprisonment in 
2002 remained more than double what it had been in 1984.

These figures measure the sentences imposed by judges. The SRA’s abolition 
of parole and embrace of “truth in sentencing” also dramatically increased the 
proportion of imposed sentences actually served. For example, a federal defendant 
sentenced to ten years in 1986 would, on average, have served slightly less than six 
years before release on parole. Under the Guidelines, a defendant sentenced to ten 
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years must serve approximately 85 percent of that term, or slightly more than 8 
1/2 years, before release.54

The behavior of federal judges and prosecutors also suggests that, as a group, 
they may see some federal sentences as being unduly stringent, or at least as 
being longer than necessary to achieve the ends of justice. For example, in state 
guideline systems, rates of upward and downward departures from guidelines 
or presumptive ranges are generally comparable.55  By contrast, before Booker, 
more than 30 percent of all federal cases received downward departures,56 while 
less than 1 percent received upward departures.57 And at least one study has 
found that judges, prosecutors, and other frontline sentencing actors exercised 
their discretion from the early 1990s through 2001 to gradually reduce average 
sentences in drug cases.58 It is, of course, misleading to treat all federal sentences 
as an undifferentiated lump. Not even the harshest critics of the Guidelines view 
sentences for all classifications of federal crime as being too severe.  Those who 
criticize federal sentencing severity tend to focus particularly on drug sentences.  
Some have been concerned about immigration sentences, and in the last several 
years some have become concerned about sentences at the upper end of those 
meted out for white collar crime. 

The response of the Justice Department and some members of Congress to 
criticisms of the Guidelines on the ground of severity has been that tougher 
sentencing laws are a rational, necessary, and effective strategy to combat crime.  
They point to statistics showing a general decrease in rates of violent and property 
crime during the guidelines era.59

The Committee expresses no view about the overall severity of federal criminal 
sentences.  Some members agree with critics who view federal sentencing in the 
years since the SRA as generally too harsh.  Others feel that the move to higher 
sentences in recent years was generally appropriate, even if they may have 
reservations about sentences for particular defendants or classes of cases.  The 
Committee is nonetheless in agreement on two points related to severity.  First, 
although the Committee expresses no view on the appropriateness of current 
federal sentencing levels, it is concerned that the federal rulemaking system 
is hospitable to increases, but extremely resistant to decreases, in the sentences 
called for by federal statutes and guidelines, a tendency that devalues the work 
of the Sentencing Commission and may over time skew the distribution of 
federal sentences in undesirable ways.  This point will be explored in detail below.  
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Second, irrespective of their views on sentence severity, the Committee members 
are concerned about the rigidity, complexity, and institutional imbalance of the 
pre-Booker federal sentencing system, as expressed in the following sections.  

Complexity 

Many critics have contended that the Guidelines are too complex.  Some have 
argued that the Guidelines are too complex to understand or apply.60  Others have 
contended that the Guidelines subdivide offense conduct into too many categories 
requiring detailed factual findings that have only an attenuated relationship to 
offense severity.61   The Committee is skeptical of the assertion that the Guidelines 
are too complex for ready application by lawyers and judges,62 although the 
Guidelines’ complexity might constitute a barrier to their application in the 
context of jury trials, a point to which we will return below.

The Committee is nonetheless in agreement that, for at least two reasons, excessive 
complexity is a serious problem for the federal sentencing system.  First, the Committee 
believes that the Guidelines do indeed subdivide offense conduct too finely and 
require more factual findings than are necessary for a sensible determination of 
criminal sentences.  This conclusion is expressed in Principle 11(A).

Principle #11(A):
The Guidelines are overly complex.  They subdivide offense conduct into too 
many categories and require too many detailed factual findings.

Second, the Committee believes that complexity has had more subtle, but also 
more profound, effects on the evolution of federal sentencing policy in the 
twenty years since the SRA’s enactment. In particular, the Guidelines’ complexity 
has contributed to their unreasonable rigidity and been a primary cause of an 
increasing institutional imbalance at both the rulemaking and individual case 
levels.  This point will be considered in detail below.

Rigidity

Many critics of the pre-Booker federal sentencing system complained that it was 
too rigid in that it provided too little flexibility to the sentencing judge to account 
for circumstances individual to the defendant or peculiar to the case.63   “Rigidity” 
is one of the trickiest points to assess about the federal system because what appears 
to one observer as undue rigidity may appear to another as nothing more than a 
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necessary incident of bringing law to a sentencing regime formerly characterized 
by largely unfettered judicial discretion. Nonetheless, several themes customarily 
emerge in discussions of this issue.

First, one common complaint is directed not at the SRA or the Sentencing 
Guidelines, but at the framework of statutory mandatory minimum sentences 
Congress has overlaid onto the Guidelines system for certain classes of offenses, 
most notably drug and firearm crimes.64 For example, the enactment in 1986 of 
tough statutory quantity-based mandatory minimum drug sentences65 influenced 
the shape and severity of the drug guidelines promulgated by the Commission 
in 1987.66 These mandatory minimums also block the exercise of the otherwise 
available judicial departure power in cases to which they apply.  

Second, some have argued that even without mandatory minimums, the Guidelines 
were too rigid.67  This sort of rigidity arose from a combination of the complexity 
of the Guidelines and the relatively tight legislative constraints placed on judicial 
authority to depart from the sentencing range generated by the Guidelines. The 
complexity of the sentencing grid and the accompanying rules forces judges to 
make detailed factual and legal determinations that generate a fairly narrow range 
of possible sentences, within which the judge must impose a sentence, unless he 
or she “departs” based on yet another set of factual findings.

Some Guidelines critics contended that the rules governing a judge’s power to 
depart from the range were too restrictive. One common complaint has been that 
with respect to awarding departures, the Guidelines bar consideration of many of 
the characteristics of a defendant or circumstances of his background that have 
traditionally been considered to mitigate punishment.68 In addition, Congress and 
the courts have disagreed about the degree to which appellate courts should police 
the award of downward departures. In Koon v United States,69 the Supreme Court 
tacitly encouraged departures by holding that the applicable standard of appellate 
review should be abuse of discretion.70 In the Prosecutorial Remedies and Tools 
Against the Exploitation of Children Today (PROTECT) Act of 2003, Congress 
took a different and more restrictive view of departures, mandating changes in 
guidelines rules governing departures, legislatively repealing Koon, and mandating 
de novo appellate review of departures.71
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The Committee agrees that the federal sentencing regime that existed before 
Booker was indeed too rigid in several respects.  Its conclusions are expressed in 
Principle 11(B):

Principle #11(B):
The Guidelines are overly rigid.  This rigidity results from the combination 
of a complex set of guidelines rules and significant legal strictures on judicial 
departures.  It is exacerbated by the interaction of the Guidelines with 
mandatory minimum sentences for some offenses. 

Quantifiable Factors and Relevant Conduct

The Committee believes that the existing Guidelines regime places undue weight on 
quantifiable factors such as loss in economic crime cases or drug quantity in drug 
cases.  The Committee does not suggest that loss, drug weight, and the like should 
have no influence on the sentencing calculus.  Rather, its conclusion rests on two 
observations: first, that quantifiable measures have too great an effect on sentence 
length in comparison to other less easily quantifiable factors (such as a defendant’s 
culpable mental state or role in the offense), and second, that the Guidelines make 
too many fine distinctions based on quantity.  The prime examples of the latter 
complaint, which is in a sense merely a special case of the complexity problem 
discussed above, are the sixteen-level loss table in the theft/fraud guideline and the 
seventeen-level drug quantity table in the drug guideline.72

The Committee has also concluded that the Guidelines often place undue 
emphasis on facts not centrally related to the offense of conviction and that enter 
the sentencing calculus through inclusion of “relevant conduct.” The concept of 
“relevant conduct” is one of the most distinctive features of the Federal Sentencing 
Guidelines.73  One of the issues facing the designers of the Guidelines was whether, 
when assessing offense seriousness, the sentencing judge would be allowed to 
consider only facts directly and intimately related to the particular offense or 
offenses of which a defendant was convicted by trial or plea, or whether a judge 
could consider all facts about what a defendant really did in relation to those 
offenses.74 The concern of the drafters was that a pure offense-of-conviction 
system would allow the parties, and more particularly the prosecutor, to control 
sentencing outcomes by limiting the scope of a defendant’s sentencing liability 
through charge manipulation and bargaining.75 To take but one simple example, 
a defendant who engaged in a series of five drug transactions with an undercover 
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officer, each involving 100 grams of powder cocaine, could be charged with or 
permitted to plead to possession with intent to distribute 100, 200, 300, 400, or 500 
grams. Given the Guidelines’ reliance on quantity to set drug sentence lengths, the 
parties could effectively decide among them what sentence the defendant should 
receive, and the judge would have no meaningful ability to override that decision, 
even if she were fully aware of all facts about the defendant’s conduct. If outcomes 
were freely negotiable among the litigants, the objective of reducing unwarranted 
disparity would be undermined.

Of course, the ability to manipulate the system in this way remains under the 
Guidelines, but only insofar as the government is willing to conceal evidence from 
the court (or the court is willing to blink at evidence it knows of, but which the 
parties exclude from the terms of their plea agreement). There is at least anecdotal 
evidence that “fact-bargaining” of this sort does occur.76

The Guidelines’ drafters not only felt that relevant conduct was necessary to 
limit prosecutorial control over sentencing outcomes, but also argued that judges 
had always been able to consider all facts about both the crime(s) of conviction 
and related incidents in setting a sentence within the statutory range.77 Indeed, 
pre-Guidelines judges were at liberty to consider all aspects of a defendant’s life 
and character in determining a sentence.  Those concerned about the effect of 
relevant conduct note that, while pre-Guidelines judges could consider facts not 
directly within the ambit of the crime(s) of conviction, they were never required 
to do so.78 Moreover, the complexity of the Guidelines plays a role in increasing 
the effects of relevant conduct. The fact that the Guidelines assign mandatory 
weight to so many facts increases the opportunities for relevant conduct not 
directly implicated by the offense of conviction to influence the sentence. The 
combination of the wider factual net thrown by the relevant concept rule, the 
complexity of the Guidelines, and the requirement that sentencing facts be proven 
only to a preponderance in a proceeding with reduced procedural protections, has 
been thought to give relevant conduct disproportionate weight in the sentencing 
process.79 This argument is captured in the metaphor of “the tail which wags the 
dog,” discussed by the Supreme Court in Blakely,80 and a number of previous 
federal sentencing cases.81
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The Committee’s conclusions on quantifiable factors and relevant conduct are 
expressed in its Principle 11(C):

Principle #11(C):
The Guidelines place excessive emphasis on quantifiable factors such as 
monetary loss and drug quantity, and not enough emphasis on other 
considerations such as the defendant’s role in the criminal conduct.  They 
also place excessive emphasis on conduct not centrally related to the offense 
of conviction.

Institutional Balance in Sentencing

As noted above, the Committee’s overriding concern about the federal sentencing 
system is its creation of an undesirable imbalance of power among the institutions 
responsible for sentencing.  The Guidelines system was supposed to remedy the 
former system’s excessive reliance on judicial discretion by distributing sentence 
authority among the relevant institutional actors. At the rulemaking level, the 
SRA created the Sentencing Commission, which was to serve as an expert, neutral 
rulemaker, reasonably insulated from direct political pressure,82 and equally 
importantly, serve as a forum for policy debate among other institutional actors-
judges, prosecutors, the defense bar, probation officers, and interested community 
groups.83 Congress was to have ultimate authority over Commission rules, but 
would in theory stay out of the details of sentencing policy, or would at least give 
substantial deference to the Commission’s judgment. The Department of Justice 
would have a seat at the Sentencing Commission table in order to express its 
position, but would be only one among a number of important voices.84

At the individual case level, trial judges lost their former plenary authority of 
front-end sentencing. But appellate judges gained an unprecedented role in 
sentencing through the review function. And even trial judges retained significant 
discretionary power through their unfettered authority to sentence anywhere 
within the applicable range, through the power to depart from the range upon 
appropriate grounds, and through the hidden, but very real, de facto discretionary 
authority to find sentencing facts. Prosecutors gained the authority inherent in 
being masters of the facts in a fact-driven guidelines system, but were supposed 
to be constrained from exercising dominant authority by the relevant conduct 
rules and their obligation as officers of the court to report all potentially relevant 
sentencing facts to the court.85
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The hoped-for institutional balance has broken down. The former unwarranted 
judicial and parole board hegemony over federal sentences has been replaced by 
an alliance of the Department of Justice and Congress at the rulemaking level, and 
a marked increase in the power of prosecutors at the individual case level. These 
trends can be summarized as follows:

Institutional Imbalance in Sentencing Rulemaking:  The complexity of the 
Guidelines and the federal sentencing table tends to encourage continuing 
congressional intervention in the particulars of federal sentencing law. Indeed, 
it is only the complexity of the table that makes repeated, detailed congressional 
intervention politically attractive and therefore likely.

In the pre-Guidelines era, Congress could not readily translate its concern about 
a class of high-profile crimes into specific sentencing outcomes. Faced with a real 
or perceived outbreak of criminal activity, Congress had four basic legislative 
options: (1) it could increase appropriations to law enforcement agencies so that 
more offenders could be caught and prosecuted, which might prove effective but 
which is inevitably expensive and thus likely requires raising taxes or the deficit, 
or reallocating resources dedicated to non-law-enforcement activities; (2) it could 
create a new crime covering the activity causing concern, but given the breadth 
of existing federal criminal law, there are few crimes not already covered by 
the federal code; (3) it could raise the statutory maximum penalty for existing 
statutory crimes covering the activity, but neither before nor after the Guidelines 
did an increased statutory maximum have any necessary effect on actual sentences 
(and in any case one can only raise statutory maximums so many times for any 
particular offense before running up against limits imposed by the finite span of 
human life); (4) it could legislate a statutory minimum sentence for the activity, but 
at least until recently Congress has been relatively reluctant to impose minimums 
except in drug and gun cases.  The reasons for congressional hesitation to impose 
and repeatedly raise mandatory sentences outside the realm of drug and gun 
crimes are not entirely clear.  It may be that Congress recognized that mandatory 
minimum sentences are blunt instruments ill-suited to offense types like economic 
crimes where the relative severity of particular offenses and relative culpability of 
individual offenders is hard to gauge.  In any case, once a mandatory minimum 
sentence has been enacted for a crime type, repeated increases in the minimum 
sentence for the same crime are even more problematic than increases in statutory 
maximum sentences since mandatory sentences necessarily affect all defendants 
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convicted of an offense, while increases in statutory maximum sentences need 
have no impact on any particular defendant.

Once the Sentencing Commission created a 258-box sentencing table with detailed 
instructions for placing defendants in those boxes, the options available to Members 
of Congress seeking a legislative response to a specific type of crime mushroomed.  
In short, the proliferation of fact-dependent and legally enforceable decision points 
created by overlapping guidelines and statutory mandatory minimum sentences 
has given Congress a mechanism to micro-manage sentencing policy.86

Perhaps unsurprisingly, given the perennial salience of crime as an electoral issue, 
almost all recent congressional intervention in the details of sentencing policy has 
been in the direction of raising sentences or blocking Sentencing Commission 
initiatives to lower them.87  In this respect, the laudable transparency of the 
Guidelines system may have proven an impediment to the evolution of a balanced 
guideline system by allowing interested legislators to identify and reject any change 
in sentencing rules that would have the effect of reducing penalties.  Still, neither 
the political dynamic favoring tough criminal sentences nor the complexity of 
the Federal Sentencing Guidelines can entirely explain the behavior of Congress 
in the sentencing field. The political incentives favoring tough sentences operate 
in state legislatures as well, and many states have guidelines systems, albeit less 
complex ones, which their legislatures can amend.88 Yet over the last twenty years, 
states have both raised and lowered sentences and the current trend in the states 
is toward moderation of penalties.89  The difference in federal and state behavior 
requires some explanation.

The most obvious difference is budgetary. State legislatures operate under two 
constraints that Congress lacks. First, states are customarily obliged to balance 
their budgets, usually by command of state law.90 Second, the proportion of state 
budgets devoted to law enforcement and corrections expenditures is far higher 
than the equivalent proportion of the federal budget.91  Consequently, state 
legislators can only pursue a course of ever higher sentences, ever more prisoners, 
and ever larger corrections costs for so long before the pure economic cost of 
such a program begins to force unpleasant choices between building more prisons 
and either cutting budgets for public goods - such as education, health care, and 
public works - or raising taxes.  In part for this reason, state sentencing guidelines 
systems have increasingly been used “to gain better control over rapidly escalating 
prison populations and correctional expenses.”92  
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This is not to say that the state sentencing experience over the past thirty years has 
been an unqualified success.  State prison populations have increased dramatically.93  
While the incidence of violent and property crimes has decreased as the number of 
state prisoners has increased, many observers contend that the size of state prison 
populations has passed the point of diminishing returns from the point of view 
of crime control.94  Nonetheless, state structured sentencing regimes are generally 
agreed to be both simpler and more broadly satisfactory to constituent groups 
than the federal Guidelines.  Moreover, unlike their congressional counterparts, 
state lawmakers have acted to both raise and lower sentences.

By contrast, because the federal government need not balance its budget and 
federal correctional spending is such a tiny fraction of that budget, Congress 
does not perceive itself to be faced with the same stark choice between prisons 
or schools that haunts their colleagues in America’s statehouses.  Accordingly, 
because Congress has little incentive to scrutinize Justice Department requests or 
initiatives by its own members seeking higher sentences, there exist few restraints 
on the gradual upward ratcheting of tougher penalties made attractive by politics, 
and made possible by the complexity of the Guidelines-centered federal sentencing 
structure. This institutional imbalance has blocked the expected feedback from 
front-line sentencing professionals and prevented the Sentencing Commission 
from adjusting the guidelines in response to experience.

Institutional Imbalance in the Imposition of Individual Sentences:  Since the advent 
of the Sentencing Guidelines in 1987, local United States Attorneys and their 
Assistants have exercised an increasing amount of power over sentencing outcomes 
in individual cases. This development is a direct consequence of a fundamental 
attribute of guidelines systems: increasing the complexity of a sentencing 
guidelines system tends to confer power on prosecutors at the same time as it tends 
to limit the power of judges. This is particularly true if the guidelines are overlaid 
on a complex criminal code containing an array of fact-dependent statutory 
minimum sentence provisions. As the number of fact-dependent rules potentially 
applicable to the sentence of each defendant increases, so too does the number of 
opportunities for a prosecutor to control each defendant’s sentence - by charging 
or not charging crimes or statutory enhancements, proving or not seeking to prove 
facts determinative of guideline adjustments, or moving or not moving for various 
types of departures. Because the Federal Sentencing Guidelines and associated 
statutory provisions are, taken together, one of the most complex sentencing 
regimes ever devised, the effect is to confer on prosecutors a very high degree of 
control over sentencing outcomes.  Some added degree of prosecutorial influence 
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over sentencing is an inevitable, even desirable, consequence of shifting from a 
regime of unguided to judicial discretion to one of fact-dependent guidelines.  
However, the Committee believes that the degree of control over sentencing 
outcomes now exercised by federal prosecutors has reached troublesome levels.

The Committee’s conclusion about the need for greater institutional balance in 
federal sentencing is expressed in its twelfth and final Principle:

Principle #12:
The basic design of the Guidelines, particularly their complexity and rigidity, 
has contributed to a growing imbalance among the institutions that create 
and enforce federal sentencing law and has inhibited the development of a 
more just, effective, and efficient federal sentencing system.

The Effect of Booker v. United States on the Federal Sentencing 
Environment

The section of the Committee’s principles specifically addressed to federal sentencing 
critiques the Federal Sentencing Guidelines system “as applied prior to United States 
v. Booker.” The Supreme Court’s decision in Booker found the Federal Sentencing 
Guidelines as then applied to be unconstitutional, a defect the Court remedied by 
declaring them “effectively advisory.”  One might, therefore, dismiss an analysis of the 
federal system before Booker as of only historical interest. However, Booker altered 
but did not destroy the Guidelines. Indeed, one can fairly argue that Booker has 
preserved the pre-existing federal sentencing regime almost untouched, producing 
at most a modest increase in the power of judges to impose sentences outside the 
ranges called for by the Guidelines. Consequently, the Committee believes that its 
critique of the pre-Booker federal sentencing regime is an essential component of 
the debate about what course federal sentencing policy should now take.

That said, a discussion of Booker and its immediate predecessor, Blakely v. Washington, 
is in order.

Blakely v. Washington:95 Blakely involved a challenge to the Washington State 
Sentencing Guidelines. In Washington, pre-Blakely, a defendant’s conviction of 
a felony produced two immediate sentencing consequences. First, the conviction 
rendered the defendant legally subject to a sentence within the upper boundary set 
by the statutory maximum sentence for the crime of conviction, and second, the 
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conviction placed the defendant in a presumptive sentencing range set by the state 
sentencing guidelines within the statutory minimum and maximum sentences.96 
Under the Washington State Sentencing Guidelines, a judge was empowered to 
adjust this range upward, but not beyond the statutory maximum, upon a post-
conviction judicial finding of additional facts. For example, Blakely was convicted 
of second degree kidnapping with a firearm, a class B felony that carried a statutory 
maximum sentence of ten years.97 The fact of conviction generated a “standard 
range” of forty-nine to fifty-three months;98 however, the judge found that Blakely 
had committed the crime with “deliberate cruelty”-a statutorily enumerated factor 
that permitted imposition of a sentence above the standard range99-and imposed 
a sentence of ninety months.100 The United States Supreme Court found that 
imposition of the enhanced sentence violated the defendant’s Sixth Amendment 
right to a trial by jury.101

In reaching its result, the Court relied on a rule it first announced four years before 
in Apprendi v. New Jersey: “Other than the fact of a prior conviction, any fact that 
increases the penalty for a crime beyond the prescribed statutory maximum must 
be submitted to a jury, and proved beyond a reasonable doubt.”102 In the years 
after Apprendi, many observers assumed that Apprendi’s rule applied only if a 
post-conviction judicial finding of fact could raise the defendant’s sentence higher 
than the maximum sentence allowable by statute for the underlying offense of 
conviction.103 For example, in Apprendi itself, the maximum statutory sentence for 
the crime of which Apprendi was convicted was ten years, but under New Jersey 
law the judge was allowed to raise that sentence to twenty years if, after the trial 
or plea, he found that the defendant’s motive in committing the offense was racial 
animus.104 The Supreme Court held that increasing Apprendi’s sentence beyond 
the ten-year statutory maximum based on a post-conviction judicial finding of 
fact was unconstitutional.105

In Blakely, however, the Court found that the Sixth Amendment can be violated 
even by a sentence below what had always before been considered the statutory 
maximum. Henceforward, “the ‘statutory maximum’ for Apprendi purposes is the 
maximum sentence a judge may impose solely on the basis of the facts reflected in 
the jury verdict or admitted by the defendant.”106 Any fact that increases a defendant’s 
“statutory maximum,” as newly defined in Blakely, must be found by a jury.

Thus, the Blakely model of constitutional sentencing practice seemed to run 
something like this: 
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First, any fact, the proof of which exposed a defendant to a higher theoretical 
maximum sentence than he could have been subject to absent proof of that fact, 
was an “element” of a crime (or at least is something like an “element”107) and had 
to be proven to a jury beyond a reasonable doubt or admitted by the defendant. It 
did not seem to matter whether the rule correlating the fact with increased possible 
punishment was enacted by a legislature or an administrative body like a sentencing 
commission. Most importantly, the concept of a maximum sentence appeared to 
include the tops of fact-based presumptive sentencing ranges situated below what 
had previously been understood to be statutory maximum sentences.

Second, the Supreme Court held in McMillan v. Pennsylvania,108 and reaffirmed 
in Harris v. United States,109 that post-conviction judicial findings of fact can 
increase minimum sentences, so long as the raised minimum does not increase 
the statutory maximum. Because Blakely did not overrule the holding of Harris, 
a fact, the proof of which subjects a defendant to a minimum sentence and even 
a real and inescapable mandatory minimum sentence, is not an element. Such a 
fact can be found by a judge, post-conviction and to a lower standard of proof, 
so long as the resultant minimum sentence is below the legislatively established 
maximum sentence for the same crime.

Third, Blakely did not deny the power of a legislature to specify a single punishment 
for a crime. Conversely, Blakely confirmed that if a legislature chooses to assign a 
range of punishments to proof of a crime, it may allow judges to impose a sentence 
anywhere within that range in the unchecked exercise of their discretion. Thus, 
Blakely apparently permitted legislatures or sentencing commissions to create 
entirely advisory guidelines suggesting additional non-element facts that judges 
should take into account in imposing sentences below the statutory maximum.  
But Blakely did not seem to permit a system in which a post-conviction judicial 
finding of non-element facts could generate even a presumptive sentencing range 
with a maximum sentence lower than the maximum set by statute.

Fourth, the Blakely majority viewed its result as necessary “to give intelligible 
content to the right of jury trial.”110 Exactly what the Court meant by this was 
not entirely clear; however, it is fair to surmise that Blakely was intended as a 
partial response to the argument about the tail of relevant conduct wagging the 
sentencing dog.111 That is, at a minimum the Court intended jury fact-finding to 
set meaningful limits on a defendant’s maximum sentencing exposure.
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Accordingly, the Federal Sentencing Guidelines seemed to fall within the Blakely 
rule. In their essentials, the federal Guidelines are indistinguishable from the 
Washington Guidelines struck down in Blakely. In both systems, the fact of 
conviction generates a guideline sentencing range bounded at the top by a 
maximum sentence that is below the absolute statutory limit for the crime, but 
which cannot be legally exceeded in the absence of post-conviction judicial 
findings of fact.112 And in both systems, post-conviction judicial findings of fact 
raise both the bottom and top of the guideline range, and by raising the top of the 
range increase the length of a defendant’s possible guideline sentence.

United States v. Booker:113 In Booker, the same five-member majority that had 
prevailed in Blakely114 found that the Guidelines’ process of post-conviction 
judicial fact-finding was unconstitutional under the Sixth Amendment,115 but an 
almost completely different five-member majority116 wrote the opinion describing 
the proper remedy for the constitutional violation.  Justice Breyer, writing for the 
remedial majority, did not require juries to find all sentence-enhancing guidelines 
facts, nor did he invalidate the Guidelines in toto.  Instead, he merely excised two 
short sections of the Sentencing Reform Act,117 leaving the remainder of the SRA 
in place, and thus keeping the Guidelines intact but rendering them “effectively 
advisory.”118  Perhaps even more important, the remedial opinion found that both 
the government and defendants retained a right to appeal sentences, and that 
appellate courts should review sentences for “reasonableness.”119

The practical implications of Booker have yet to be fully understood.120  The 
remedial opinion lends itself to different interpretations.  Some have been tempted 
to read “advisory” to mean that the Guidelines are no longer legally binding 
on trial judges and that the Guidelines are now merely useful suggestions to 
sentencing courts.121 However, a closer reading of the opinion suggests something 
quite different.  First, because the opinion leaves virtually the entire SRA and all 
of the Guidelines intact, the requirement that judges find facts and make guideline 
calculations based on those facts survives.  Second, because the remedial opinion 
retains a right of appeal of sentences and imposes a reasonableness standard of 
review, appellate courts must determine what is reasonable.  The remedial opinion 
left undisturbed 18 U.S.C. § 3553(a), which lists the factors a judge must consider 
in imposing a sentence and includes on that list the type and length of sentence 
called for by the Guidelines.  Thus, the determination of “reasonableness” under 
the statute necessarily includes consideration of whether a sentence conforms to 
the Guidelines.  The unresolved question is the weight that will be accorded to the 
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Guidelines sentence:  Will it be considered at least presumptively correct or will 
it be reduced to the status of only one among many other factors?  Although the 
Supreme Court has yet to opine on this point, the lower federal courts have so far 
tended to accord the Guidelines considerable weight.122  

In short, the federal guidelines system has survived Booker.  District judges now have 
somewhat greater latitude to impose sentences outside the guideline range.  But the 
Sentencing Commission, its guidelines and the procedures for promulgating them, 
and the network of interlocking mandatory minimum sentences all remain.  What 
then are the implications of the Committee’s work for the post-Booker world?

On one hand, the “advisory” Guidelines created by Booker undoubtedly ameliorate 
to some degree the Committee’s concern with the excessive rigidity of the former 
system.  Giving sentencing judges some additional measure of sentencing flexibility 
is a good thing.  Even in this area, however, it must be noted that Booker did 
not address mandatory minimum sentences, which, as the Committee observed 
in Principle 11(b), interact with the Guidelines to render the system rigid.  In 
any event, it remains to be seen how much additional flexibility the post-Booker 
regime will allow sentencing judges.

Regrettably, the remainder of the Committee’s concerns about the pre-Booker 
guidelines system are unaddressed by the Supreme Court’s decision.  The Guidelines 
and associated sentencing statutes remain unduly complex.  They continue to divide 
conduct into too many categories and require too many factual findings.  They retain 
the same undue emphasis on quantifiable factors and continue to undervalue non-
quantifiable sentencing considerations.  They continue to place excessive emphasis 
on conduct not centrally related to the offense of conviction.  And most critically, 
the basic design of the guidelines and its supporting structures remains unchanged, 
suggesting that Booker will have relatively little effect on the institutional imbalance 
at the core of the Committee’s concerns about the federal sentencing process.

Accordingly, if the post-Booker advisory Guidelines are to remain the system 
governing federal sentencing for the foreseeable future, the Committee’s work 
suggests, at a minimum, that modifications be made to the advisory system.  
Likewise, if the post-Booker advisory system is determined to be generally 
unsatisfactory, any effort to reconfigure the federal sentencing structure should be 
undertaken with the principles articulated by the Committee in mind.  We hope 
to provide more particular suggestions in this vein in a future report. 
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